IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

CONTEMPT APPLICATION NO.60 OF 2006
IN

ORIGINAL APPLICATION NO.1083 OF 2003

WITH
REVIEW APPLICATION NO.29 OF 2005

IN

ORIGINAL APPLICATION NO.1083 OF 2003

DISTRICT : THANE

Shri Sunil D. Sankhe, )
Agriculture Assistant, R/o Datta Nagar, )
Tambhode Road, Khanpada, Palghar, District Thane )..Applicant

Versus
Shri R.L. Fulmali, )
The Divisional Joint Director (Agriculture), )

Konkan Division, Thane 400604 )..Respondent

Shri A.V. Bandiwadekar — Advocate for the Applicant
Shri K.B. Bhise — Presenting Officer for the Respondent

CORAM : Shri Justice A.H. Joshi, Chairman

Shri Rajiv Agarwal, Vice-Chairman
PER : Shri Justice A.H. Joshi, Chairman
Reserved on : 25th October, 2016

Pronounced on 8th November, 2016
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JUDGMENT

1. Heard Shri A.V. Bandiwadekar, the learned Advocate for the
Applicant and Shri K.B. Bhise, the learned Presenting Officer for the

Respondents.

2. Contemnor had appeared personally on few dates along with learned
P.O.

3. In the present contempt application according to the applicant

Government has communicated to the applicant by letter dated 5.5.2006
Annexure ‘D’ page 23 of the contempt application that applicant’s case
cannot be considered for grant of deemed date. This decision is taken by
the Contemnor. The text of the communication which according to

Applicant constitutes contempt is quoted ad verbatim as follows :-

“STT.5h PICH-
9R03/fides/09/04/30419/0¢,
fAYRTT By 8 HeTad, Dbl f[gdm,
301 fadid 4.4.2008,.

7). I3 TSR 6, BT F8IS,
TR DT BTV SRR [IHHTS, TraHThT
a9y - e 3751 $.90¢3/3003
oft. dgapid RIaR™ fide 7 5ax 3
Reeg] Sfechtanar :%/2004
HH - 9. 1. AERTE YRS AT DBROT, s i =TI 071 5.

SWRIFI Hal iy fAVATIAR MUY bolqudrd Id I, A9l 4.
HERTS T3TAD Y ATITIDHRN, Hag ATdbeics @ 391 $.90¢3/03 9 Reg]
AT .3]/2004 o FUITTAR Wiewg %. 9 IR d 9 d § AR HIY
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Ridefdh YaTaR UGl avgEEd fa=dl 31st I1 HRITGIT™ Aax Bl 3Te.
HER YhRUIT IV HBAUAT Ucl Dl Al YIMHDB I ATAT BRI, s AT
e 3.9.2004 o foiaTe qews .6 HEY THG HITIATY! &7, 70, PV
Riders grAage sl TH.81. 99, HN G8dh IAT UKl Tl I3
MR P 3. U Reg] AHbhaT . /200y Hefles Fofy e
98.3.200¢ AU TIeq .8 AL THa HAATTHAY 57, $Teb, BN Gdded B
S-S JaTiciies HHamR] TG o faqa SITeil-a1 Feriddies dHam] e, ATfoT
AT feRT SITA1-31 YaiTiTa $Y udderd yarer Ualsl faool 3ife. &l
19 |1, AT e ST SR <IRTSa 8 919 919 hojol
38, T 311, $Tes ATASIIIT JIUTH BN Udeieh YGTaR UGl ool VIR
el

TUI WOI-S FaIidics HiY qderdhial gareirar g1y JHTUTTER
TRSHT IANS FGR BISAA AU TSI quTaraeral fa=el Jrg
BHRAT YUIR A8 THT DY FETIHBT STBATIAR HO-8 TN 93 Py
HERISH SIUITUET {1 O 3MTed. AT STdes MU I qdl VIR
ATEl. THE Gl YT SISdgaR UGIIo! IS [TaR SISy T
S S, Wiasrd R BIom=ar HiY wided ISTaR U=l S gl
AT SIS [TaR 1 ASATAR IMIAT [TIR BRI IS .

JMIAT faHT §.3.200¢ AT 3151 ITHRT HBTS] BIevITd MM M-~

(quoted from page 23 of the CA No.60/2006)

4. The Applicant has pleaded the circumstances in which the

Respondent has committed the Contempt in the words as follows:-

Respondent herein have committed contempt of this Hon.
Tribunal by wilfully and deliberately not implementing the
decision of this Hon. Tribunal rendered in the aforesaid main
matter on 3.5.2005 (Exhibit A); so also the order dated
14.2.2006 passed in the aforesaid Review Application matter
(Exhibit B). That under the first order, this Hon. Tribunal
directed the respondent herein to promote the present
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petitioner in the vacancy which would be available on account
of promotion of Mr. Ingle being found invalid and illegal and
as such non-est. ........ ?

(quoted from para 1 page 2 of the CA No.60/2006)

S. According to the applicant finding is recorded in the judgment in

para 9, which supports applicant’s claim.

0. This Tribunal has examined the text of para No.10 of the order
dated 3.5.2005 of OA No.1083 of 2003 which is the foundation of

contempt. Text of said para 9 reads thus :-

“9.  We, therefore, find that the post is available and if Shri Ingale
was considered from the category of NT(D)-30, the claim of the
applicants who are admittedly senior to Shri Ingale was
erroneously superseded. It is at this stage, we find it
expedient in the interest of justice to direct the respondents to
consider the case of the applicants for the post of Shri Ingale
provided of course Shri Ingale was considered from NT(D)-30
category and not from NT(B) category. The other factual
aspect of the case is not in dispute. The case of the
applicants be therefore, considered from the category of
NT(D)-30 in place of Shri Ingale and in the event it is
transpired that the applicants or any one of them is wrongly
superseded, consider the case of any of the apphcants for that
post of Shri Ingale at Serial No.5. ...................

(quoted from para 9 page 14-15 of CA No.60/20006)

7. It is an admitted fact that applicant had some grievance relating to
the findings recorded in the judgment in O.A.No.1083/2003. Therefore,
the applicant, filed RA No.29 of 2005 and sought modification. The said
RA was heard and has been dismissed on 14.2.2006.

8. Copy of the judgment rendered in the RA is on record of present
C.A. at page 16 as Exhibit-B. In the RA certain observations are
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contained in para S on which the applicant is relying. It is necessary to

quote and refer to para 4 as well as para no.5. Relevant paras are quoted

below:

“4.

The Respondents have filed their affidavit in reply. Most of
the facts are not in dispute. It is pointed out that the total
cadre strength is 308. 231 posts are to be filled in by way of
promotion. Admittedly, 2% reservation to the category of
NT(D) is available and therefore only 4 posts can be filled in by
way of promotion to the post of Agriculture Supervisor. It is
not in dispute that initially there was reservation to the extent
of 6% to the category of VIUNT under GR dated 4.8.1992. By
another GR dated 23.3.1994, the entire category is classified
as ‘A’, ‘B’, ‘C’ & ‘D’ and the total reservation is fixed at 11%.
The applicants, who are from Vanjari community would be
under NT(D) category for which 2% reservation is available. It
is then pointed out that the promotion of Shri Ingale was
awarded not under the category of NT(D), but from the
category of VJ(A). That was a mistake which may be
condoned.

The question that would arise for our determination is
whether there is any apparent error on the face of the record,
which would enable this Tribunal to rectify the same. The
scope of the Tribunal to entertain the Review Petition is
extremely limited. We have seen earlier that the very
assumption of the applicants that Shri Ingale is from the
NT(D) category is erroneous. That promotion was effected
from the category of VJ(A). He is not from NT(D) category.
The backlog to the category of NT(D) is prima facie not
available in as much as 4 posts have been filled in by way of
promotion on or about 31.12.2002. The quota meant for
NT(D) is provided from the date of notification, namely from
18.10.1997. Thus, apparently, at this stage, there is no
backlog available to the category of NT(D). The certificate
issued by the competent authority, which is produced as Exh.
‘A’ collectively shows that there is backlog in the category of

“fd.31./87.5.-8(8)”. There is therefore backlog in the category.
But no such backlog is available in the category of NT(D)-30.”

(quoted from para 4 & 5 page 19-20 of CA No.60/2006)
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9. According to the applicant judgment in OA as well as RA will have to

read together and the conclusions which emerge as to what is the dictum

of judgments is as follows :-

The applicant belongs to NT(D).
Shri Ingale was promoted in the category of NT(D).
Ingale was junior to applicant.

Therefore, refusing to promote the applicant amounts to
contempt.

10. This Tribunal has examined applicant’s submissions and judgments

in O.A. as quoted in foregoing para No.6. Limited text of same para no.(9)

is re-extracted, in so far as direction part of the order is concerned, and it

reads as below :-

It is at this stage, we find it expedient in the interest of justice
to direct the respondents to consider the case of the
applicants for the post of Shri Ingale provided of course Shri
Ingale was considered from NT(D)-30 category and not from
NT(B) category. The other factual aspect of the case is not in
dispute. The case of the applicants be therefore, considered
from the category of NT(D)-30 in place of Shri Ingale and in
the event it is transpired that the applicants or any one of
them is wrongly superseded, consider the case of any of the
applicants for that post of Shri Ingale at Serial No.S. ......”

(quoted from para 9 of order in OA No.1083/2003,
page 14-15 of CA No.60/2006)

11. In so far as the applicant’s reliance on the observations contained

the judgment in R.A. No.29 of 2005 are concerned, the applicant has

connived crucial observations and finding which is quoted above in para

No.8, which text is re-extracted below:
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R PP PRSP
It is then pointed out that the promotion of Shri Ingale was
awarded not under the category of NT(D), but from the
category of VJ(A). That was a mistake which may be
condoned.

S e e

Thus, apparently, at this stage, there is no backlog available
to the category of NT(D). The certificate issued by the
competent authority, which is produced as Exh. ‘A’ collectively

shows that there is backlog in the category of “fd.ST./8T.5.-
8(y)”. ...

(quoted from para 4 & 5 page 19-20 of CA No.60/2006)

12. From the foregoing quotation, conclusions emerge as finding given

by Tribunal:-

(@) That there is no backlog in NT(D) Category.

(b)  That the backlog which existed, was belonging to V.J. / N.T.-
4(4).

(c) “VJINT-4(4)” and “NT(D)-30” are two different categories.

13. It is thus evident that what was ordered by this Tribunal was to
consider. An inference in terms of applicant’s submissions is not recorded
by this Tribunal as a finding in the judgment in O.A.No.1083/2003. The
Applicant’s belief that this Tribunal has recorded a finding that applicant
was superseded, is not seen from plain reading of the judgment rendered
in the O.A. In so far as judgment in Review is concerned it rather totally

rules out applicant’s version in totality.

14. In the background of unambiguous findings recorded in O.A. as well

as in the R.A. it is conclusive that applicant’s claim and belief that Shri
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Ingale was promoted from NT(D) category or against NT(D) category is

based on imagination and this belief is akin to hallucination.

15. From the foregoing discussion, it is evident that the applicant has
failed to endure and to palate that he did not get promotion and he is keen
on settling scores by hook or crook, and as its devise has filed this

application for action for contempt.

16. Be it that the decision of the Government communication through
the letter text whereof is quoted herein before in para 3, hurts the
applicant. In that event it was open for the applicant to challenge the said
order / communication by filing a representation &/or an Original
Application. Apparently, applicant has elected to file a contempt case and

selectively omitted to avail said remedy, even by way of abundant caution.

17. Therefore, applicant’s attempt to agitate the issue by filing CA is

exercise by way of arm twisting.

18. It is very much likely that applicant must have received prper and
apt legal advice to challenge the decision of the Government. However,
litigant is the master of litigation and most probably by disregarding a fair
legal advise he has chosen to follow the course of arm twisting. Thus, the
contempt application is to be a vexatious exercise, than a lis lodged

bonafide and in good faith.

19. The applicant, therefore, cannot go without being chastised and has
to pay at least token cost to the respondent as well as to the State.

Hence, following order is passed.
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20. (a) Contempt Application is dismissed. Notice is discharged.

(b)  The applicant is directed to pay cost of Rs.10,000/- (Rupees
ten thousand only) to contemnor-Respondent and in addition,
sum of Rs.10,000/- (Rupees ten thousand only) as costs to
the Agriculture Department of State of Maharashtra within

two months.

(c) In case applicant fails to pay the costs, Respondent as well
the State shall be free to recover the amount by all

permissible modes.

Sd/- Sd/-
(Rajiv Agarwal) (A.H. Joshi, J.)
Vice-Chairman Chairman
8.11.2016 8.11.2016

Dictation taken by: S.G. Jawalkar.
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